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pilure of Grieves in i844. “Nor ‘was , “at agit : 
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thi on vey wis attra by any (possession. 
oe, Tansee, i 2 
y “or The: splaintift never accepied ‘he convey ae og 
‘— Atnog front mere bs i ; 
ae sry “The dite traieactiod ‘is’ felened iy 
y fainted with fiand. ” ithe ‘conveyanice ’ from 
> ‘Corp’ to Dariidd; was in fraud’ of’ ‘the vendor's 
ei Greditrs. Tits id cleatly inferted from ‘the price; 
_. from’ ‘the’ ‘vendor remaining’ in’ possession and 
|’ gontinaing ‘to veovive the rents ’ after ‘the ‘sale. 

Phe cdaveyaned was a feigned one : ‘itteided to 

coveran usuriews ‘loan of woney, atten percent: . 

whieh — gonge from the ‘rent reserved, - 


owe The conveyance from: Durand to the 
plaintiff was i in fraud of the créditors of Corp, 
| which“is‘clearly inferred from the sum’ alleged 
ag the consideration of the transfer, from’ the 
near rélation in which the plaintiff stood | to 
Rowiet, his’ inability to pay Such’ a ‘sum, 
and the circumstance ‘that the plaintiff failed to 
make a'demand of the rent in arrear’ in London, 
— the terms of the lease. ” 


Eltery forthe plaintiff. The necessity of ara- 
tification of the acceptance of Elmes is not clear- 
Vou. iv. 4Q 
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~ Pas’tn. District, ly seen.. No Jaw is cited or refer ‘4 . 
Agri airs if demonstrate it. If a ‘ratification vn ce 
Fincicrin no particular form is prescribed ; any act evin 

| Gusyes stx- aD assent on the, part. of the veudee must, bi us 
make" ficient. He is the only party . interestes 

making, or permitted to make, the ofj 
tion. At what period soever made by him, 
ratification must have a, relation. back to by 
- riod. of aeceptance. Here the acceptance. td 
rand, the vendee, appears bya. variety of acts 
the execution. of the articles, of agreem 
tween him and Corp, signed by both the p 
dated May 12, 1806, by the indenjure. tri a 
made-in pursuance of these articles, | _ ween; 
him, Rowlet and Corp, in which this. pro oper 
is conveyed, and the price and payment p 
vided for, on the 2ist of the following monthyi 
pursuance | of which the act, of sale, from, f Og 
to, Durand, before P. - Pedesclaux, was pass 
The absence of the signature from the it : 
ture is conformable to the English pract 
cording to which the yendee never ‘ates tt te | 
of sale, nor,the lessee the original lease... ;: 
The ratification of the acceptance further ap 
pears by the lease from Durand to Corp, or 
25th of November 1806, and his sale to the pl Inia ! 
tiff on the first of August 1811; and gener al 
hy no act of Durand whatever, has the enc} 
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OF THE phibe OF LOUISIANA. 


a of Eines Been’ called in doubt ; while on the " ae 
ee ar pry set of his shews his approval and rw 

¢ ey nigra ag : ‘4 
, ae delivery of the title deeds and the record: « Ganve's orx 
F of A sale i in Pedesclaux’s Office, render a ‘proor hen 


: a “ypetty by ‘Dorand: to Corp tea act of ownership 
and possession, asa tenant always possesses for 


~ Nis landlord, «© 
ah 


I. The acceptance bythe icaneeme of the con- 
veyance from Durand is evidenced: by his record 
ofthis deed ‘in Lynd’s office, on the t1th of March 
4812; by his'*demand of possession from’ the 
syndics, on*his first arrival in 4811, and by - 
rr ofa suit against them. | 
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ad Fraud is sAlleged i in the viniveptat 
Corp to-Durand, and from Durand ‘to the plain- 
tiff-But who are the parties who’ charge ‘this 
doable" fraud? Not Corp; who is barred: by 
the: judgment ofthe inferior court, from: which 
he-did not appeal, and: who in his answer to the 
pétition*hever tendered this issue, and who, in 
_ his atiswer ‘on oath to our interrogatoriés, ex- 
pressly ‘negatives it. Ave they the creditors of 
Rowlet and co. who sold this property, of 
“@amuel Corp, manny the firm of Rowlet ‘and 
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Fuscexs were always solvent : it is rot even pre’ 
Guitve’s srx- -that they ever failed or, were in dineredie 


a 


pics & aL. 


O CASES IN THE SUPREME. COURT - 


East'n District. co. at New York, or ‘of Corp . indivi¢ 


"These persons , as well as Corp ini Ina 


they even the creditors of Corp, Ellis and S| 
of which Corp was-a member? Even he 
if they failed (which has not been legally she 
failed i in New York, out of the limits of the ” 
they are not. represented, in this state, | 
never appear in this court, buts cole 
sons. But, they.are.not the creditors of Yar 
Ellis and Shaw, but of Grieve; said to by 
creditor of Corp, Ellis. and Shaw, the existemg a: 
amount and quality of whose debt atkins -emals 
to be judicially shewn in a,séparate caseohabie 
tachment now pending against Corp, E lio 
Shaw in the city court. Can creditors of ong 
tors, in an endless succession come in ar 4 
ject fraud? Can one set-of creditors, pat @ 
selves at pleasure in the place of another 
make this plea, and_then sink back tothe ” 
characters toavail theniselves of it? .. 
Rapa hap i ahi 
. TV. The creditors of Grieve are said tok 
an interest in this suit, What interest oan 
haye? Should they justify the opposition ’ 
even succeed in destroying our title, cant 
benolit by their succese?-Qur title destrayeth 
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4 whom: will this property vest ? Not ii » Som ae 


3 ds, but. in Rowlet and co. peer whose Pasco ‘a 
- fands it was originally purchased. It proceeded ipemies oe 
DICE At. 
apt cargo of the Chesapeake, belonging to | 
Files and. co, was boaghtyin at, the, instance 
| ih Grong Pollok, cuir agengtpaponre = dot 
:  due-them by Watson, their-former agent, and 
> after Pats sold. by. them to pay a.debt. of theirg 
to Durand. 'Tie‘legal title was-in Corp, bat as 
q “an agent and member of this. firm. The sales 
were all made: before any of the ‘present, actors 
- fignred in the scene. The property. was bought 
- for"Rowlet ‘and co.. in 1803, sold to. Durand 
in" 1806; shefore Yhe:-arrival of Grieve .in this. 
~ coutitry; in 1808, before: -he was a.creditor. of 
* - Corp, Ellis‘and Shaw, about the period: of their 
failure, in 1810, before ever this firm was form- 
_ edjuring the existence of the firm of W. Row- 
Tetand!' covvat : London, and Samuel Corp at 
| New’ York, ‘between which firms and that of 
* Corp, Ellis’ and Shaw, there never’ was’ any | 
‘mercantile transaction whatever: the latter. of 
which was not formed, es the continuance 
ofthe former. | 
‘At*what, period do these sya dice of Grieve 
_ _ bring forward this charge of fraud? Not in their 
ftegular answer to this suit, in which they all 





cases 18 THE scone 


ge i deny ote title, but ‘in a’ second answer" 
<r the'very thouient of trial, and yet’ they aa 
Furcewen we did not under our’ ‘ebinmission’(profe es 
Anasre's ” ‘Wiken’ out to prove the ‘execution ‘of our 
and justify our tifle; put at issue mh. 
ewer) procaré evidence to rebut’ thé’c 
_ fraud thas siddenly objected. Let us rathe crt 
“why they did not on the: contrary avail t 
selves‘of it'to collect some proof, to just 
charge, which rests only in Sstirtises, g ore e 
suppositions ‘and bold assertions, a 
“With what ‘view do they ‘now’ i 
double fraud? Ave they such as wll b espe 
favourable hearing ? Does not suéh an’ 
to secure-this property to themselvés,-indichf 
intended fraud upon the creditors’of Corpj ili 
and Shaw, thus attempting themselyes’ top 
tice the same kind of fraud which they oj 
tuitously. and. unjustifighly. impute to us 
are the parties’ against whom this’ chai 
fraud is brought? It is attempted tobe 
up to. Durand, as its source: a.man,. by i 
own witnesses, proved to be highly afflue 
respectable, unimpeached: and wnimy 
in every respect. But is Darand in’ coat 2 | 
he be stripped of his rights, as well asichara 
unheard and undefended ? In this imputed fre 
Rowlet is made also to: participate, butt 
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é respectable standing) and in.,the,bighest —-, aay 
EB By the: same fraud, the plaintiff is shaq Fsceane ap 
be. polluted, against whom the. severe. investigay ons ro 
| -tionsboth of private correspondence,and confiden; 

B ccearrenaion, has produced. nothing butenco- 
/ wiums upon his character and the confirmation of | 
| his title. Yet to believe this scheme and. system 
4 of fread, upon which every. change chas been. 
mang; we must believe (without,any. visible or as- 
. signable motive) the collusive congert of all.these 
_ parties, ‘to. which must be added the. pexjury_ of 
P Vorm whe hag sworn. to the. truth of;his answers 


2, Myomayinie , the plaintiff: who-has 
Sworn to,the al ions in his petition and<of 
) D the principal witnesses, .who have. testified in 


4 thig:causey The grounds. indeed, upon which | 
these wild suggestions of frail are sought to-be 
. sugtained vate almost. undeserving enumeration 
or reply. Such-as, they are, let us look at:them. 
y of-price.. If-true, is:it a proof of 
fraud or does it-not.on the contrary rather ex- 
; clude.the suspicion? Were these deeds feigned 
» ot, fraudulent, would not-the-parties have chosen 
a price ‘beiter suited to. their “purposes.?, If a. 
. large price: were received as a proof of fraud, 
every hard:bargain, upon the failure of the. ven- 
dor.or yendee, wonld be brought into court to 
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tan, Ditset HO set aside, upon the rounit'o frat t 
ww price was’ nét exorbitant, ‘ds “ appears “by ry th 


Sin testimony ‘of’ Pollock, and Talcott, ‘feos igh 
cess ‘sts. 0F'83000 received diy? Pollock, from that . ry 
ed ‘by Grieve, about’the time of "his faitinygp ) 
$300 per month, from that paid by their wi ; a 
Banks, of from #80 'to 8100 per north fo a tid ey 
. gle house, worth’ alone, according to ii 
mony 10, 000° dollars. Is it remarkable ee nt "i 
Darand, a mah’ of large’ property in’ En 
where five pes cent. is the highest’ ted i 
- yest, Skould ‘purchase real estate‘ in this o oe 
which’ yieldell ‘about ‘ten per cent? and hal Ai 
Pollock informed him was worth'30;¢ | 
juore’ patticularly when, as = = * k 
hart; says the ‘attention of pee no 9th 
turned to this country and real pre 
a n'price above its trinsic value.) \« | 
"Phe "rent? esicivahiignnateieg st 
actly ten per cetit. it is ‘said, pon the pri 
So would any reut’ reserved give'a peried 
upoii the price paid. Had ‘the price bet Ls 
sterling, then the rent ‘would have given 
terest of about eight pér’ cent. upon hed 
‘and might as plausibly ‘be urged” as bla vf M 
an ‘usurious foan. 7am 
It is objected that Corp’ continued’to‘e . 
the rent,-after the conveyance to Durand. 


¥ 2 a 





it, 
ee ysomading to the terms ot his Sai ia ‘- 
s pe mt Ri te | matte ore 
4 ites without any: siochiot ‘it bthat the 
4 ynot in a‘situation to ‘pay: for the 
| pri and was a relation of Rowlet. Thétes- 
- fimony’ rather. shews his ability. ~ 2 
_ Corp never pretended, nee ii ripltads to 
: ~ be‘owner of the, property, after, the'gale — 
a seal, but'held.it:publicly as*h 
| © tdlways Jknown and! reported: 


eby its. He was:conscious.of 

ber informed of it by Pellook. 

i . 5 vate foes. divert b Him ag eshiniss Hid: cert 

) ihe objected, that the, plaintiff failed 

ut ithe expiratjon.of the ten days in arrear to 
ms ES itenand of rent in saben eenting'e 

# ‘the terms of the lease. BOF 
2 “This objection uF at. adetahes pre- : 
tence of.a feigned or fraudulent sales an ille- 
gal le r 7 ‘The defendants thust admit the vali- 
y of the:instrument, by the conditions of which 

~ they. "willie benefit: A, demand. of rent th Lon- 
don,- was. iNRnCORNREY : on. account, of : the. ace 


Vou. ry. 4R 
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knowleged:, inability. of Lorp,.: ‘to. baht 
“tno 1844. Léa neminem cogit ‘a 
Fusexsme geu impossibilia, Ub.was waved by; am 
Guevs's om: ment made with: the. syndics of Grieve, hin 
a they; are tohold, subject to:the ymiet 10 
| : court, not<the vent reserved int , (ie 
such rents as,they. shall receive. me em 
_ tenants: by which. they discharge them 
altogether of.the-reserved tent, "The nepeag 
of a. demand in, London, is: then ;compk 
waved, singe,the. iica! dog ost in 
don, but in New Orleans, andthe remt, by agre 
sam TOW. sy a AeRO: loners ig 
io i arrech ihe: a 
tiwathvsis anda nga aed 
able! 'stny fi £385: sterling Bs” 
lease), butithe uncertain ametatiglient 
and to becullected by the syudics of ther 
By the English law, ‘under: mick his 
was made, sine’ 4 Geo. 'R; the landtor 4 
the non-payment, of rent fot’ ‘hale pent, 
¥ 
4 fuaged ‘of vent in ‘arreat, 3.°Oo. % 
x 200, ain. 88; 15 Lust 206; 8 vd. 1944, 360: | 
_ | dis “the oldiasedhas’ onergas' ‘obatieabng 
“assigubes of Cobp (if he‘hadl eon shown to 
insolvent and represented,' dw this comtt) ‘wi 


<3 P 1, ee 
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“ene rare OF doviorana: / ieee 
gbtiged to receive it, and must do some-#et eas euciitiaae 
presly Manifesting their acceptance, it not 
it 1 eee general “assigninent. Suppose FLEcKNER 4 3 
yerit thdt the’ syndies of :( Grieve - were eae aa 
puees of Corp, then they have, or ‘have ee 

ept ed the lease. If they eter not, they . 4 


und 0 Peiawh.” “4 they are ‘nat the assiggces 
Corp, and the judgment age pOerp, ‘ibithe 


iol@'ferm in the lease is now eitglien, 

bven if We had no right to re-entesapon the 
ise i by virtue of the clause of re-entry in 
se) pon ‘the éxpiration of the lease, the 


sai } “tous, upon the® decision of 
irt She our “4 our’ ete: , 


fi a in order i is that the aE Corp to 


1 | d, had not been completed ‘and the pro- 
i et transferred, when the appellants 
xt i is, that supposing the sabi to” have : 
been odie, in point of form, it ig void, 4. 
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“se as covering an usurious contract of loan: 

«~~ intended:-to, defraud the. vendor's credito mi “ 
Teneness The last is that should the. _sale'be ¢ 

Guns ss sx-valid, in form atid substance, the plaintiff 
not to-have possession of the premises, 


the tina, is héld under a lease... 


I. The first, and by far the most impor . 

objection presents the following difficulty. ° 7 
contract. of sale; entered. into: at Londong 

tween’ Corp and: Durand, being for real 

situated in thi® country, could not affe : 

rights of third persons here;“unless record led 

some notary’s office, as required by.our lay 

Until then, it it must have been considered as | 

ing no more force, in this state, than a] 


bill of sale... The instrument, executed i ol 
don, was never recorded hereflad thereforéine 
ver acquired any binding force against tl re | 
zen of this state. One of the contracting ps 
however, wishing to remove any difficulty, w witt 
might occur on that account, caused anotht 
an des of the’ ‘premises to be-exe cute at 


in this céifmiry. But, that sale is objected to 
incemplcte, because the purchaser who’ Wal 

~ represented therein solely by a person, ‘who : 7 5 
unteered his services, on that occasion, did ob 
ratify aud approve the acongnnce made in 





2 
canitdl the esi had become insolvent, iil: 


; — he never: ‘was-pat it in possession. — "ae 


re A what must have have been A SE 

stof this second bill of sale, we must re- 216s & az. 
first, and see what was the situa- 
ofthe fie parties. An act, which we shall,con- 
i 188 : a private one, had been. pagsed between 
hem, by which the. property had been convey- 
" Durand. He had accepted it and was 
nd. < Phe contract, as between vendor. and 
8, Was complete : but, in order to make it 
| ding on other pérsons, something more was 
meee The instrument was to be recorded, 
r some public act was to-be passed here. Now, 
va public acti‘has been passed, by which 
blic-has been notified that Corp divested 
elf'of the pe@perty in question and trans- 
red it to. Enoch Durand, of London, in whose 
me ‘Thomas Elmes accepted the conveyance. 
‘instrument i is undoubtedly such as ought to 
have effect against third persons, and tho’ Duy 
rand might (which wedonbt) have a right to de- 
cline ratifying it, yet from the mom@ht it was 
' passed, third persons were bound by ‘it, in the 

irand’s subsequent ratification. 


But, iti is , said that Durand never had posses- 4 
sion of the premises, under tha: act. Li is law 





CASES IN’ THE SUPREME cout 


Enst’n. District. tliat the delivery of thie tithe is sufficient tot 


saci fer the possession of real property. Pa . ; 


Finxteren 8. Cur, Phil. Venta, n. 51. In’ a country 
Ginve'’s oe: Which the original tifle remains a 
mai “office of a notary, such: a deliv ery ‘mast be 
dered as made, when the deed of transfer, 
lodgéd. ‘Then, if Durand, in person orb: ‘6 
torney, had “signed. the instrament made 
. there would be no question ag to the deliver 
possession having followed, or father accot 
nied, the deed. Does it make any difference e| 
instead of an authorised attorney, a volunt 
agent accepted the transfer in his nanie Be 
think not. The right, accried to Durand b $ 
acceptance, was certainly the same, wha te 
‘might be his subsequent determination. 7 


IL. But admitting the sale Yoybe’ complet 
point of form, it is said to be void. 4: as cd "7 
a usurious Joan: 2, as intended. to defiai 
venders crediters. | 
On the first ground, however, supposing | 
the appelignts have « right to set-up such # te 
nothing can be shewn than can induce ts tow 
the transaction in that light. Mere eonjectan 
id-inferences are not sufficient to id's * 
&... apparently'valid: neither have we he: rdi 
suppert of the second objection, any s ficie _§ 





opine svar, OP LOUISIANA. 
on to make us consider the contract as:feau Bx a 
‘ex (dees not appear that when the» sate 
. there were anyéreitors that capt bs om — 
by. tus For: several | youre ‘after; tie Om er Sag 
om See in aafflagnt, Pei: 109 
ev rse of fortune has b 3 len him 


o'fose age 


rs, Fae 


be the sale ‘in anata ‘are * zen Hi 


rable situation to set up such a claim. 
e ne? property being now fixed in 
I nothing “having been shewn, which 
late aa sale by him made to ‘the plain... 


diffic a ‘tis sili sdiedie is finally 
r he appellants? They pretend: to re-. 


bP the Ie lee i se-which the plaintiff has alleged, against’ 
Jam a In orilerito avail themselves of 
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agp haa that.of. creditors, who have seized: 

ee SY nine mises, as the property of Corp, and who, 
Furcxsmn answer in this suit, deny that Enoch De 
Gases mm: the plaintiff had any title to‘them. ; 


zat 


“Tt is ‘ordered, adjudged and decreed 
: judgment of the district court be 
costs. 





